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U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines §2.1 °
E. Hovenkamp, Federal o .FTC v. Elders Grain, 868 F.2d 901, 906 (7" Cir. 1989)17 ;(1992)
.Antitrust Policy: The Law of Competition and its Practice §4.4b, 12.7¢ (St. Paul: 2" ed., 1999)
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NINN AYYRY O1MINHN MYYNN L)

;9N DN ,0PNY NI MY VNIV 29D, 0OMINNN MYWYNN MY
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9 YYNN NN NVNND DTN ,0NNTHI DNIOIND P\b‘Tﬂ nINN OOPXPINn PNY YyoPN1a
121 199D NINNN DY INNNND N NDNN .(coordinated effects) IV MININD MYown
SIYNYN 19INT AN ,NYN MIAN YPI I, T2, NPNDIN NYTINY ,0M190 DINNN NYIIN

DVDNMNPODIN 113292 DD 92D PN NIV MNNIND MYSWN 29N WYNN NN

“A merger in a concentrated market may significantly impede effective
competition, through the creation or the strengthening of a collective
dominant position, because it increases the likelihood that firms are able to
coordinate their behaviour in this way and raise prices, even without

entering into an agreement or resorting to concerted practice...”
MPNI PN MVNTIN

TIY NN INND ,NNTINNT MIIND DY 98NN PIYD NN ,PIZTN NNNN P Pivva
TIPY 700-52 1YY NPIDIN TN UKD ,PIVA DIOVYTHIN NIAND TIONN NN ,38%-D DY
NIAND NN NN ,43%-D ,NDNN INRD 7 NNVHNNN DY 29I80N PN NN 1002
NYMYNRYN NPOY MNP 900-52 NOY> N PIYI NPNDIN TN IURD ,I00 DIV ND10N

XD AT PV MR MODNNN ,NPIDIN TTH NYN
T2 95 .9ayN MH2HN NYIVIN ,JWNND NDIT ,MNNIND MYV DY 1D1P 29N YYND 7NN
NS5O NMNIAND YHNY N DN DXPNYA INY DM MIIADI WNIN YPNYH DINNY DIVN

.3186 v o0’

0»POY 05N 1995 ,MYTHN INNNY PYTH MIAN P2 YD BYIT0N YT NINNN NP PITY XY

059250 1996 /NNY N7¥3 MHRIYIN POTN NN PYT /) BPOY DY9AN DY NMNN ,1/2/3/93 DY ; 3003600

TYINY 3006129 ©POY BYYAIN 1996 ,09POY DI9ANN Y NMNNN /) /AN 29D 326/96 811 ;3001550 BPOY
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Guidelines on the assessment of horizontal meregers under the council regulation on the control *
of concentrations between undertakings, Official Journal of the European Union (2004), § 39
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MIDN ; (NMOINN TPNNVINY NDI9,PIV SN ,MMBDY M1)2NI) NHHNN 2APY INY MVDDY
,MA97 NPRY TPPOY NAD ; DOMYN DNPN MOMYN MPINN ; TIND DX 1D
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N%391 N Pa L mn»p PIYTH INNN OY MIYPRND VNI YN ,MYTN PIYTN NINN
NPTV MYPIP NIORL OWVIPN IN DNND 1M ,7I0TH NNNN MYNNNI OPYPINN PIPwh
MYAT 0P»2) MIAIN NPNVONIN MYITH IR ,MYTN PIDTN NINNN NHPNY MPYI)
DY2TIND) NONN MMV DA NWIN MDY L(N7¥N) N0 MDN ,NNIANN , MNPV
MNP ,PWTN NN NNPNY AYITIN NN MODIN NYPYHNN (MY DY DINYD
PINYN I8IYN 1223 PON DYDY 11D , MNP PIDTN NMINNY WX .TPNIN DM DY Nnvpd

2 nmwn poT mMNan Dy NNV MR NPIWPNN ST-5Y DIMDN

INND IMPY DMNVYN DIPNYD 1D ,WYND 12NN ,NYN DY NONX 012N DININD YPI DY
SV INNMNN DX TAND MY NINVN NDID AN ,PINKRD OYTIN ONNONND 9D ,NHNN
YOMNN DXPNYA TAPNI NNDY N NYIN .TI0 DXNNA ONPIONN NN DIRNNDY IVN
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: NN PNN DY MINNN VN VI NN

“Thus the theory runs that in an oligopolistic market rivals are
interdependent: they have a heightened awareness of each other’s
presence and are bound to match one another’s marketing strategy. The
result is that price competition among them will be minimal or non-
existent; oligopoly produces non-competitive stability." .'

Horizontal Merger Guidelines §2.1 (1992): “It is likely that market conditions are conducive to 781’
coordinated interaction when the firms in the market previously have engaged in express collusion and
when the salient characteristics of the market have not changed appreciably since most recent such
“Evidence of past coordination is important :5°¥Y 8 W NPRANPND DMNHNN NPNIN NN 1) .incident”.
if the relevent market charicteristics have not changed appreciably or are not likely to do so in the near

future.”

23992 1Y PIYY NN .DNDNY THNND NNNHNA MVINNI PIN DR XY M1N DM ND non Sw onvp'’
055330 2003 ;01N MTINN SPI - AP N2 IO (D¥0N NNRIPNI) N7¥a MNP ,17¥a (1983) /NIN9
VY DTN PP — 919,050 MMV 5193 1Py 9957 ,NYaNN MOMY 1929919 103 ; 3019090 0Py
Y3 298m P9-19 191 ;3014931 o»poy ©r9axn 2002 ; NVNO MITHNND DPIN - (D23) N”7¥a NINRIPN

.3017586 ©pOY ©°92)1 2003 ; NHNY MTINN YPII) - 1782 (1990) DN NN NPYYN - 17/¥2 VNIVPN

2001 ;/NNY DPOYN B9 Y ANNNN /) N7Y3 HYNIYIN PYTA NIAN PYT 469/98 (DHWYD) ¥ NN
.3010588 ©»poY DYYAN

R. Whish, Competition Law (5™ Ed., 2003), 507. "



0NN NN MAD DMINNN ONPNAYN N DY HPN ,NHNN INRD INNSM PN NPT
MIIN P2 INY MOVMD MAN YN ,MNTHN MIIND P2 YINN MTIPI AR PINN 0D
NOYAN VAR MINNN NNY 2YN PNNN NIROYN DR IVARN TI2),(PNINR-T VI NON
TN¥ N2 1apn MDD Pomwn Dnnnn A nwNen nnoon XYY a8 ,PIv MD
VN .OMINNN PVLIINM DM DPNVY PINRN (Tacit Collusion) YN IN N DINONI

: Hovenkamp 7,507 Nt 1)y D505

“An ideal antitrust policy would condemn mergers when the risk of oligopoly
pricing or collusion is substantial and approve them when such risks are
minimal”'*
DYMNN SV 17 19002 DO DMIIINN DIPINDN NPT DITINAY NTNYN 2D )8 Ty
NI NN DOYHNYN NDIY YNV NAN MYWNN NN INY TIY 1PN 0NV DWOPN)
VD HY NIPNA (DX9NN OININNN N DY) NYIYN NIMIVIR INY OIPNYY NPION
P ynnun XN I

N VN LTNND : NON MY HPWN 1M (Multi-market Competition) 02171 ©PNYI MINNIA
12 1935570 MONN NTHI DX P NN INKD POTN NY 12N ININPY N1 ,09NNN HY
JPANNRD YW NYANDNN NANNY DRNNT DTYE AN 99999 NN DNNNY J9INT MINHN
oY WAVYND MO JNY TI0 MY ,DOPNVY 190102 1T 51D DX 1T MTTINNND MNP IV

SINN PV INDWN N2 MYNNNI S TNN PIVA )IMINDND YNNI MWD

“When firms compete in two markets, they recognize that any deviation from

collusive behavior in either market will be met with punishment in both

markets”."”

DYV DIPNY HY TRN TY DIMINN 90N DINNNN 190N NN DIPVPHN DNV T
: PN OMIND YVIN INIXIVID MDY ON ,D¥PNVY 19012 H>aPNna
“The anti-competative consequences would be greater if the merger increased

concentration for an oligopoly where the sellers do meet significantly in other
markets. Regarding conglomerate mergers, theory implies that concern about

E. Hovenkamp, Federal Antitrust Policy: The Law of Competition and its Practice (St. NN 3

"Since early in the nineteenth century economists have argued that firms in -Paul: 2™ ed., 1999)§4.2

concentrated markets can increas their prices above the competitive level without expressly

communicating with one another, and certainly without the need for anything resembling a
“conspiracy” or agreement among the parties".

.§12.3d 2w 13 wrn Hovenkamp w1

M.Ivaldi& B.Jullien& P. Rey& P.Seabright& J.Tirole The Economics of Tacit Collusion, final "
report for DG Competition, European Commission (March, 2003).

A. Cournot, Researches into the Mathematical Principles of the Theory of Wealth (translation), '°
Homewood Irwin, (1963); H. von Stackelberg, The Theory of Market Economy (translation), Oxford
University Press (1952).

Waldfogel & Wulf — Measuring the Effect of Multimarket Contact on Competition (2005) '’
NBER, p 4.



price raising effects should be greater if they increase the multimarket contact
of concentrated sellers in particular markets.”"®
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22)NY TN 7PN IR 935,39 DY I I IR TR WOV T8 NNOON YITN Td DY 1OV
SV JNDMOD PV ,OY0a ON ,NNINYNY PIDTNN NNNN OY DO PNYN DIVPNND MNT NN
,NOAY .NPMINNN NPYIN NN PINNY OXMYD N2VY NNVINND AOYIA MNMDN POT MHAN
DN ,MYINNYNRN MINNN OY IIWPN? ¥ TPMIND NYIN 7PNN KD 1M HY TN DIHI) ONIN
DYTIN OMIN D T PYN .NMIVTN PIDTN NNNN VIDPD DIMNYN IN D91 NIONL DN D951

VNN NPOYY TS DPN DOWHY

D2VNMVIN PITTIN 2IPNN MYLNNI DIPIPIN PNV YOPN 3.)

NYNAY WYUN NHNN NOYHN DOOVMLIN PN MNPNN MYNNNI OPIPIN PIPY Yyopna
MMPOY YN MYYNN IPdY .ONYY 159N MY DTND DNNNA ,NINPONN PYN 2955 MINN2
PN 92 NNNN YN 9-DY ,MMPON DY NT YOPNI . TIND DID1T) 259 MY DYA DINY
NYAIND DMTOIIN OXINNNN 90N NX POPN NHNNVY T 01T XIN NINNNNND DY 19800
NPIDIN NN NOYN P, TONINNND MWD YT 1NN TNPHNI M) PIY NN IURD ,IVIDYY
MYN TN YPI DY DMINYNN ION MUYYN .MNNIND NIVAYN DY 1DPP 29N YYNN NN 2N)

2OM2 NN WYY NV

'8 J.T Scott — Designing Multimarket Contact Hypotesys Tests - Dartmouth College Working Paper
, 2000
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DNVP MNIPOY ON*2 NN M) P9INN PV NN ,MTPY 700-5 Sw (HHI) »n»non

DM

(PN MINH MYSNPNI XDY) DIPIPIN DY YN PINVYN VPN 4.)

7NN NNNANN IRNIND MINNT DYDY YYN DMOP DIPIPIN DY PN PPV yopna
793202, N1 VI ,PT DY PY PIVYI )2 NPIDIN NYTHN ,0MI1D90 NYIIN PN MM
TP THIINNN NIAND ,070T PINYA .NONN TAN 952 40%-D H¥N DY PIw NN 71PN THINHN
PNVDIN 12 OINNNYY PVLDINNMIIN 1IN PPINNND NT YOPN D) .70%-D DY DY PV NN
mHaN Sy DXVUPNN DMION MY YOPNI DMIPP MY DMOPN YTININ 29 DY .NDIVI XY HY
MNNXIND NIYAYN 29N YYNN NN 0PN NN T OMyNnun 19IN2 12 aNINNY INVP

2NN MIpya

(Maverick) 7/wa mann 5901 5w m»p .1

PP IRD DX P TMIND 55NN INNN PONX NT OX P2 DDPPNN YD DXONMNN MYVNN
D21 NND TAMN ,DMOOVIMIN DXPNYI MINN HINND INNN NN NIR-NT DY NIV
2N ONVINN DY INYIWNDY MY RWND

DMMANN DY 270 ,PIva OMIPOYN DNIPNYI MINNND PIN X1DN DY 1N MINN 55NN
S MNNANTD LYNN GN DXIPYDY ,NYPND ,DXINNNN IND NINNYNL MINNN D9INN DY DNV
MPNY 2P0 )M 0NN NMNNDNA TN NV I XIAD DI 1T JOIN NID .NMNNIND MYIVN
PV DINNRN DIPNYN HY DXPNN NNOYN

“The 1992 Government Guidelines note that coordinated interaction can

sometimes be frustrated by “maverick firms”. These firms are identified as

having “a greater economic incentive to deviate from the terms of coordination

than do most of theur rivals”. As a result, acquisition of a maverick firm may

serve to stabilize a market and make coordinated interaction both more
.. »19

profitable and more competitively harmful.

MO N9 OXTYN DM1HION DININNA NN NRNIND ,PIVIN MINN D5INN DY IMNdYN
:Jonathan Baker '9179 72 5y 70y .,MNNINN MYAVN S¥ 191P DY NOPN ,MHIN NN

“...The merger could remove a constraint on more effective coordination, and
lead to higher fares nationwide.” *°

1792 HNIWS NN 2390 1 P.E Areeda, H. Hovenkamp & J. Solow, IV Antitrust Law 944d3 (1980)"
M99¥1I 91195 191 3012054 ©POY ©YaIN 2001 ; NN MTIND - N7/ RN MNNVIO (2000 DY) NP9 -
.3018317 ©2poY 09231 2003 ;0100 NITINND DXPINN - B7Ya PVIP VDA - N”7¥a DIYIMN

J.B. Baker, Mavericks, Merger, and Exclusion: Providing Coordinated Competitive Effects 20

.Under the Antitrust Laws, 77 N.Y.U.L Rev. 135 (2002), 178.



D127 NN ,NNNND NMIVNT MYSNNI IPIIAND DXVIWNN TIVN PIN 0T PINNY ONMNNA
: DYNAN

“...in predicting whether a merger will increase the likelihood of coordinated

interaction, the enforcement agencies and courts should focus on whether

either of the merging firms has played, or is positioned to play, the role of a

maverick...”!

DIVN ,NNIYLI ,NPIPNYN AN NNV THPMIND NMIVIVONI NIR-T NIN2 OPN TY DX D)
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PN MINN N DY MIVIVONY DIV WYN OYPY ,NSPY NSPN 11 ONINRN NN
V1250 NNINAD NP TPMIND N7HVIVONI NVPI PNOXR-INT .ND2APN NNNINND DY NMHVIVONI
ONNYN — MIINAY NIITHO NNION DY .ANDMY NN DINYNDY NP2 ITHDY PV NN
PNIIN
INNIND MINNA TOMYHYN NYIFY PIAD WYN DXPNR NNN D IR DT PRY D1DY
DY9YA NPNDIN NOTHIN HYA N ,D2IUN DINYI NONINKD NNTIND NN YYNN MINIYNIN
WINNN TR NNOYNL PPOYY D33 AN QNI L, NNNIND NNRMND OXTTIVD DIIMINNIY
Y DTN DY INY PR NONX NTY DD, mINnN

NVNNN TMNDY 91N .0

WO NPNRNN MYIANT NIMY DMWY DY 1NPPY NNYV DITTEN VYN NHHN NN NNDNI
3,03 TIY AN 127 HPMIND NDID IWANS T NDIAN NN T NN ¥ DITTNN YT-HY
50) YD PN TPNYNN PIDNN MNIPNN DINNI) DIPIPIN N1 NN NN DT NHHN
NYIN NN M IR YR VNN XPNT MYANN AW S 1DPP PNIY ININN
MYPND NNIND 29N DY X211 — 19I¥N OY D) VNY DY DY INDA ,NMANM NINN TIT2
AVNND

SV PP DNY ,NIWVINTN DTN KD ONTN 191 NN KDY 10T DY 199w MprTad OrNN2
NOV  NINN TIT2 AN NPND MDD IONR AUN DN DNDVIND NPMYNDYN NDYW
2 01180 9y H0M — NP NNV NPNIY NN VI 7 ;1YW PIIN NN MYXNNI
N2 TPIPYY PN NNV NYMYNYN NIMIN AMIDWIY YIT) MWD NNN DY DNNDIND
.DYNMINNN MYWYNN DM DN DPNIVY DNINA DN)IINN DY VN ¥ T

W J. Kolasky, Coordinated Effects in Merger Review: From Dead Frenchmen to Beautiful *'
.Minds and Mavericks, Department of Justice (April 24, 2002)

“the merging firms must substantiate efficiency :9¥> 5 wna Horizontal Merger Guidelines nxA *
claims so that the agency can verify by reasonable means the likelihood and magnitude of each asserted

efficiency..
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“The greater the possible negative effects on competition, the more the

Commission has to be sure that the claimed efficiencies are substantial, likely

to be realised, and to be passed on, to a sufficient degree, to the consumer.”*
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